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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

WIS TR AT TALIEIT STAE:-

Revision application to Government of India:

(1) 51T IeITe Qe ATATIH, 1994 HY &T_T 1ad #1¥ FaqTY T HIHSAT & a1% §F qaren a7 A0
ST-GTRT & JH Yo o v GaaeT sraed qefid af¥e, wiia s, O derer, st fawm,
At A3, Sfte G waw, dae A, 7% feedl: 110001 F 6 ST Ay -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) e A" & g F e § 9 T griver g & Gy weentR 4 o wRet 7 v ol
IS & TEX HUSTIR & AT of T §T AF A, I7 Fhefl Woemme a1 9veR # =18 ag e aam
a7 foRelT AU § BT AT T WhaT o SR g5 3

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@)  Wa & argx St Ty Ar wder § FRaifad wrer ox 91 wrer F fafRwior § sugnr
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M  =fE g T AT Y T 9T & IgR (T AT e &) At R s | g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=)  oifow IUTeR 6 STTET [ % WIATT & (o1 S SYET Hiee "I @l TS § AT UH <9 S 39

ST UE 9 3 qaTiae g, A9 & gIRT 91d ar 909 9 47 915 7 & afai=aw (F2) 1998
&I 109 gRT Rg<h fhy ¢ gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  H=OT I<ATEA ok (rdter) Femmest, 2001 F FEw 9 & siwia fAfAfde ya=r dear su-8 # ar
gtaat &, I emer % 9fY e YT fats & & 719 F faega-aresr ¢d orfier s St <r-ar
gfeat & @y Sta srdee T ST =TTl SUe 91y |Tar § @ ged SiY & ofia anRT 35-3 #

et 6 o ST & de & ary TeMR-6 =T @i i ot g1 =118yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TR emae & qUy SIgl o ThA Ueh T S99 47 S99 & 2l 94 200/ - 6 qIar i
ST X STEr Geieehy U 1€ & SI7aT g1 af 1000/ - &I G {1 6l S[Tql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT O, Heald ITEA oo To QT i srdieia =rarieE=er & yid srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 5T SeuTee (e oTfaad, 1944 & gRT 35-41/35-3 & fala:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sofertad aiees § 9a1q dqarR & aemEr S odie, sdiar & Ae § T e, heaid
IETET o UF Faree adiely =rafaer (Ree) &t oftm &g e, sgrerere § 2nd |,
AgHTAT W, srEvaT, FRERATR, FgaereT=-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. 6T Ay,
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In case of the order covers a number of order-in-Original, fee for each 0.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e ATAEE 1970 AT ST & aggET -1 % savia Muifa e saer s
AT AT G FATRATT Fofam wfdesrd & sneer & § 9w ) v 709 7 6.50 4 =7 =y
q[een feehe 9T BIAT AR |

One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(8) = T €eTEq qTAel T AT FA qrer st FT AR ot eqre erenisa T StTar § o
e, hra ¥ IeATEA e T AATHR dTefiar =ararfaeer (Fraffafd) faw, 1982 § RfRw &)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g7, Feard IS o T JaTee el =arariae=er (Reee) o iy srdierr % arer
# e q i (Demand) TF € (Penalty) T 10% T ST8T SeAT Afard &1 gretiter, i@ qF st
10 FUE 3T %’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

sl T IeUTE oo S FATHY o ST, Qe I Sded &Y 1 (Duty Demanded) |
(1) @< (Section) 11D % aga FaTha T
(2) ForaT wera Tde Hise Hit i,
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T G ST * SAfed srdier § ager 9@ ST Y e 3¢ Tdie arierer S & forg oF o aer e
AT gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)y amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T ammeer = Wi erdler STIACRTOr 3 TWer STt (oo STeTaT §[oeh AT T faried gr ar ’iT g g
9[ee % 10% AT 9T 3T STgt haer gve Faried 7 a9 g€ F 10% O U &[SI gehdl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Bhavikumar Rashiklal Shukla,
(hereinafter referred as Appellant) situated at 9, Kundan Tenements, Parts-1, Nr.
Tulshi ~ Party  Plot,  Ahmedabad  against Order-in-Original ~ No.
295/DC/BHAVIN/DIV-8/A’BAD  SOUTH/PMT/2022-23  dated 21.02.2023
[hereinafter referred to as “impugned order”] passed by the Deputy
Commissioner(Technical), CGST, Ahmedabad South[hereinafter referred to as
“adjudicating authority”].

2. Briefly stated, the facts of the case are that as per ITR/TDS data provided by
the CBIC, New Delhi as gathered from the Income Tax Department, Higher
Value(Value of Sale of services/Others) or (Total Value for TDS) for the F.Y.
2015-16 and 2016-17 was Rs. 10,18,820/- and 10,08,638/- respectively. On the
basis of the above, Show Cause Notice No. CGST/WS0804/0&A/TPD(15-
16)/AKQPS4089P/2020-21/5712 dated 22.12.2020 was issued by the Assistant
Commissioner Division-VIII, Ahmedabad South Commissionerate:

(1) Demanding Service Tax Calculated to the tune of Rs. 2,99,024/- under

Section 73(1) of the Finance Act, 1994. The details are as under:

Financial | Higher Value(Value of Sale | Rate of S.Tax Service Tax
Year of Services) or (Total Value payable
for TDS) in Rs.
2015-16 | 10,18,820/- | 14.5% 1,47,728/-
2016-17 10,08,638/- 14% 1,51,295/-
Total | 2,99,024/-

(i) The Noticee was also called upon to show cause as to why interest under
Section 75 of the Act should not be charged;
(iif) The noticee was also called upon to show cause as to why penalty/fees

under Sections 77(1) and 77(2) and 78 should not be imposed.

3. The said SCN was adjudicated ex-parte vide the impugned order confirming
the followings:

» Recovery of Service Tax of Rs 2,99,024/ - (Rs. Two Lakh Ninty Nine

Thousand Twenty Four Only) payable on the taxable services provided by

M/s BHAVINKUMAR RASHIKLAL SHUKLA during the F—.’*fi ?%%-16
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and 2016-17, under proviso to section 73 (1) of the Finance Act, 1994 by
invoking extended period of 5 years as demanded in the show cause notice;
Recovery of the interest on confirmed amount at the appropriate rate under
section 75 of the Finance Act, 1994 from the due date of payment of Service
Tax to till the actual date of payment;

Penalty under the provisions of the section 77(1) of the Finance Act, 1994,
Penalty of Rs. 10,000/~ (Ten Thousand Only) under the provisions of the
section 77 (2) of the Finance Act, 1994 for failure to followed provisions of
the Finance Act 1994,

Penalty of Rs 2,99,024/ - (Rs. Two Lakh Ninty Nine Thousand Twenty Four
Only) under section 78 of the Finance Act, 1994, i.e., equal to the Service
Tax amount confirmed, for the Service Tax not levied or not paid or short
levied or short paid by way of suppressing the facts and contravention of the
provisions of the Act and the Rules made thereunder, with intent to evade

payment of Service Tax;

Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

» That the Ld. Dy Commissioner has erred in wrongfully mentioning in
the impugned order that adequate personal hearing opportunities were
granted to the Appellant on various date. It is surprising for the
Appellant to note that the appellant has Not received a single notices
and Show Cause Notices and not a single personal hearing notices got
delivered to the Appellant; not even later on i.e. not received till date.
In complete absence of an adequate opportunity of being heard
granted to the Appellant, the Ld. Dy Commissioner has violated the
basic principle of natural justice, passing a wrong impugned order.

> That the Appellant craves to rest the case on this very ground itself
without even going into the merits of the case and resend the matter
back to the Ld. Dy Commissioner for lawfully completing the
adjudication proceedings.

» That the appellant would like to state that the appellant has taken
benefit of Notification No. 33/2012 of SMALL-SCALE SERVICE

-(; o
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Lakhs during the previous financial year then he is not liable to pay
service tax upto Rs. 10 lakhs. The appellant is fulfilling all the terms
and condition mentioned in the said notification for FY 2015-16 and
FY 2016-17 and hence, the appellant is not liable to pay any service
Tax.

» That the Ld. Dy Commissioner has wrongly calculated Service tax
payable on the basis of value of "sales of services" or "Value for
TDS" as provided by the Income Tax Department for the, F.Y.2015-
16 & F.Y.2016-17 even though the appellant is covered under the
Notification of Small-Scale Exemptions.

» That the Ld. Dy Commissioner has not verified the details available
with him and blindly relied on the third-party information without
verification.

> That the Appellant hereby submits that there is no short-payment/
non-payment of service tax and the question of demanding and
recovering the tax under the proviso of Section 73(1) read with
Section 68 of the Finance Act, 1994 invoking the larger period of five
years does not arise at all.

» That the LD. Dy. Commissioner has erred in imposing penalty under
section 78 of the Finance Act, 1994 as Penalty under Section 78 can
be imposed only when there is a mis-declaration coupled with
suppression of facts. When the Department officials are aware of the
activities of the Appellant, the allegation of suppression of facts in
itsell’ becomes baseless and thereby extended period cannot be
invoked and the same is the case with imposition of penalty under
Section 78 of the Finance Act, 1994,

> That the Appellant would like to place reliance on the following
precedents to substantiate its set of arguments -The Karnataka High
Court in the case of C.C.E. & S.T. LTU, Bangalore Vs Adecco
Flexione Workforce Solutions Ltd. [2012 (26) STR 3 (Kar) had held

in para 3 as under:

"3. Unfortunately the assessing authority as well as the appellate authority seem
to think. If an appellant does not pay the tax within the stipulated time and

regularly pays tax after the due date with interest. It is something which is not

a~s
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pardonable in law. Though the law does not say so, authorities’@%ké@%under the
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law seem to think otherwise and thus they are wasting that valuable time in
proceeding against persons who are paying service tax with interest promptly.
They are paid salary to act in accordance with law and to initiate proceedings
against defaulters who have not paid service tax and interest in spite of service of
notice calling upon them to make payment and certainly not to harass and initiate
proceedings against persons who are paying tax with interest Jor delayed
payment. It is high time, the authorities will change their attitude towards these
lax payers, understanding the object with which this enactment is passed and also
keep in mind the express provision as contained in sub-sec. (3) of Sec. 73. The
Parliament has expressly stated that against persons who have paid tax with
interest, no notice shall be served. If wnotices are issued contrary to the said
Section, the person to be punished is the person who has issued notice and not the
person to whom it is issued. We take that, in ignorance of law, the authorities are
indulging in the extravaganza and wasting their precious time and also the time
of the Tribunal and this Court. It is high time that the authorities shall issue
appropriate directions to see that such tax payers are not harassed. If such
instances are noticed by this Court hereafier, certainly it will be a case Jor taking

proper action against those law breakers.
> That the Appellant hereby urges that the Department has failed to
make out a case justifying the imposition of penalty under Section 78

as factually also there is no suppression of facts on the part of the

Appellant herein.
> Accordingly, the order in original passed by the Ld. Dy Commissioner

to the extent it speaks against the Appellant, should be set aside as it is
devoid of merits granting adequate & subsequent relief to the

Appellant,

> Further, the Appellant would like to rely on the following
judgements:-

The Ahmedabad CESTAT in the case of Aiwood Oceanics Pacific Ltd. Vs.
Commissioner of Service tax, Ahmedabad [2012(12) TMI- CESTAT, Ahmedabad]
has held that -

It is a settled law that if two views are possible and if an appellant entertains a
belief that he is not liable to pay duty or tax, intention to evade duty, suppression/
mis-declaration cannot b€ attributed and therefore, extended period of limitation
Jor demanding duty/ tax cannot be invoked. Therefore, even if our finding on
classification aspect turns out to be incorrect, extended period of limitation could
not have been invoked. It is a settled law that object and content of the com‘raczs

el «-
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cannot be determined and decided by looking at one paragraph or gsﬁte \elause\l\r;\

the whole contract has to be seen as a whole and considered.



F No. GAPPL/COM/STP/4564/2023-APPEAL

Penalty w/s 78 - waiver of penalty u/s 80 - appellant submitted thar it was not
interested in entering into litigation and believed in paying the taxes. - It was
submitted that even though they believed that they had a case Jor nonpayment of
tax prior to 16.5.2008, to avoid litigation they had paid the entire amount of
service tax due with interest - held that:- provisions of Section 80 are required to
be invoked for waiving penalty imposed under Section 78 of the Finance Act, 1994
Once the penalty is waived under Section 78 of Finance Act, 994, the question
that will remain is penalty under Section 76 or 77. As regards penalty under
Section 76, M/s. Atwood get protection from section 73 (3) of Finance Act, 1994
(Emphasis Supplied)

> That the Appellant hereby submits that the issue under dispute is
covered by period of limitation and the case does not hold on merits
as well; and thereby the tax demand along with interest and penalties

need to be dropped.
5. In view of the above the appellant have prayed that i) the impugned order
confirming the service tax demand passed by Ld. Dy Commissioner be set aside
with consequential relief and ii) grant such other and further relief as may be

deemed fit and proper in the facts and circumstances of the case.

6. Personal Hearing in the case was held on 09.04.2024. Shri Mukesh OD
appeared for PH on behalf of the appellant. He reiterated the contents of the written
submission. Further he requested for one day time to make additional submission

of documents such as ITR etc.

7. The Additional submissions were made available by the appellant on
12.04.2024 wherein the copies of the following documents were made available:

1) Copy of Profit & Loss Account for the F.Y. 2015-16 & 2016-17,

ii) Ledger account of commission income for F.Y 2015-16,

ii1) Copy of Form 26AS for the F.Y.2014-15, 2015-16 & 2016-17,

iv) Copy of Sales Bill of sale of parts for the F.Y. 2015-16,

vi) Copy of ITR for the FY. 2014-15, 2015-16 & 2016-17.

8. Vide the additional submission, the appellant have, besides submitting the

followings, have re-iterated the contents of submissions made at the time of
personal hearing:

> That the That appellant has total turnover of Rs. 10,18,820/- during the

FY 2015-16 and out of the same, Turnover of Sale of Servicejsf?@ﬁ}%}
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9,33,320/-and Turnover of Sale of Parts is of Rs. 85,500/- in FY 2015-16.
The appellant has total turnover of Rs. 10,18,820/- in books of account
and as declared in the Income Tax Return filed for FY 2015-16 relevant
to A.Y. 2016-17.

> That out of the total turnover of Rs. 10,18,820/-, Turnover of
Commission Service is of Rs. 9,33,320/- only during the FY 2015-16.

> That the appellant has total turnover of Rs. 10,08,638/- during the FY
2016-17 and out of the same, Turnover of Sale of Service is of Rs.
9,84,988/ - and Turnover of Sale of Parts is of Rs. 23,650/~ in FY 2016-
17. The appellant has total turnover of Rs. 10,08,638/- in books of

account and as declared in the Income Tax Return filed for FY 2016-17
relevant to A.Y. 2017-18.

0. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during hearing and the facts available on
records. The issue to be decided in the present appeal is whether the demand for
Service Tax amounting to Rs. 2,99,024/- confirmed vide the impugned order
alongwith interest and penalties is legal and proper or otherwise. The demand

pertains to the period F.Y. 215-16 & 2016-17.

10. I find that the appellant having PAN No. AKQPS4089P, during the financial
year 2015-16 and 2016-17, have earned substantial service income. In the instant
case, as per the data shared by the CBDT, the Service Tax payable to the tune of
Rs. 2,99,024/- has been calculated on the basis of value of Sales of Services or
total value of TDS for the financial year 2015-16 & 2016-17. Accordingly, they
were served upon the Show Cause Notice dated 22.12.2020 which was further
adjudicated by the Impugned Order confirming the Demands/interest/penalties as
proposed in the SCN on the ground that the Appellant have failed pay the service
tax on the income shown by them in their ITR and also that they have failed to
provide/produce any reasonable cause backed by supporting evidences for failure

to pay Service Tax due.

11. I find that the main contention of the appellant is that since they being

provider of the commission service and Trading of Parts of Machinery during the

period under consideration and out of the total turnover arrived on the basis of data
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have also submitted the copies of ITR, 26AS, ledger account of commission
income earned etc. for the relevant period. I find that the appellant were given
enough opportunity of PH in adherence to the Nature justice however the same
were not attended by the applicant, resulting into the issuance of Ex-parte order. I
find that the documents/submissions etc. as provided here were also not made
available to the adjudicating authority before the issuance of impugned order. To
this respect, I am of the view that the appellant cannot seek to establish their
eligibility for exemption at the appellate stage by bypassing the adjudicating
authority and hence the documents/submissions made available here must be
rightly observed by the adjudicating authority in light of legal veracity and

documentary authenticity before reaching to any decision

12. In view of the facts mentioned at Para-11 hereinabove, I am of the
considered view that the instant matter requires conclusive verifications of the
documentary proofs before reaching out any conclusion. Hence, it is in the fitness
of the thing that the matter is remanded back so that the adjudicating authority may
consider the matter afresh and pass the speaking order. The appellant is also
directed to put all the evidences before the Adjudicating Authority in support of
their contention as well as any other details/documents etc. that may be asked for
by the Adjudicating Authority during the adjudication proceedings. Needless to say
that the principal of natural justice be adhered to. In view thereof, the impugned
order is set aside and the appeal filed by the appellant is allowed by way of

remand.

13, TR G aRIGoTh RIS eI T Te RTINS T R T T |
The appeal filed by the appellant stands disposed-off in above terms.

.

(TG ofeT)
3TYFT (3TTe)

Dated: 70"’&"\April, 2024
AT /Attested:

N

3TefIeTeR(3TdTe)
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By REGD/SPEED POST A/D
To,

M/s Bhavikumar Rashiklal Shukla,
situated at 9, Kundan Tenements,
Parts-1, Nr. Tulshi Party Plot,

Ahmedabad.

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST and Central Excise, Ahmedabad South

3. The Deputy/Asstt. Commissioner(Technical), Central GST, Ahmedabad

South.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website
5. Guard file
6.  PAFile







